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Short term capital asset - Reduction in period of holding required for
land or building to qualify as long term asset [Section 2(42A)]

In respect of capital gains arising from transfer of long term capital assets, the
Act provides for concessional rate of tax under section 112 and also
indexation benefit under section 48. In respect of land or buildings, to qualify
for long term asset, hitherto, an assessee was required to hold the asset for
more than 36 months.

The third proviso to section 2(42A) which defines short term capital asset has
been amended with effect from assessment year 2018-19 to provide that an
immovable property, being land or building or both, shall not be regarded as
short term capital asset if it is held for more than 24 months. In such a case, it
will qualify as long term capital asset under section 2(29A).



Analysis of amendment

Note the following points :

The amendment is applicable to all assessees including HUFs, Firms,
LLPs, Trusts and Companies.

The amendment applies to capital asset and not to asset held as stock-in-
trade.

The amendment applies to "immovable property", which expression is not
defined in the Act but has been defined in section 3(26) of the General
Clauses Act, 1897 as follows:

"In this Act, and in all Central Acts and Regulations made after the
commencement of this Act, unless there is anything repugnant in the
subject or context, ...

"immovable property" shall include land, benefits to arise out of land, and
things attached to the earth, or permanently fastened to anything attached
to the earth."



Thus, the definition in General Clauses Act includes benefits arising out of
land, things attached to the earth, etc. A question that arises whether such
benefits, etc. are covered in section 2(42A)? The amendment reads as
"immovable property being land or building or both". Courts have taken
divergent views regarding the meaning of "being". According to one view,

a) "being" means "which" [B. Mookerjee v. State Bank of India, AIR 1992
Cal 2501].

b) the term "being" is more like "namely" and covers only the specific
categories enumerated after the word "being" is mentioned [Industrial
Development Corpn. of Orissa Ltd. v. CIT [2004] 137 Taxman 556
(Orissa)2; CIT v. Adar Tea Products Company [2009] 178 Taxman 126
(Mad.)3].



On the other hand in CIT v. Shree Synthetics Ltd. [1986] 162 ITR 819 (MP)4, it was
held that "the dictionary meaning of the word "being" is "such as, especially, also,
etc." Therefore, it is illustrative and must be read with reference to the context in
which the words are used". It is also pertinent that unlike section 50C which uses
the expression "land" or "building" or section 194-IA which defines immovable
property as "immovable property means land … or any building", the third proviso
consciously uses the expression immovable property, being land or building or both
and hence both the expressions "immovable property" and "being" have to be given
some meaning.

While the matter is not free from doubt, a safer view would be that the amendment
should be confined to land or building or both and should not be made applicable to
other immovable property covered by section 3(26) of the General Clauses Act,
1897.

On a plain reading, the amendment applies to

a) any type of land including agricultural land, industrial land, farm house land, etc.;

b) any type of building including residential building, commercial building, farm
house, factory, etc.;



Whether the term immovable property in section 2(42A) includes a flat in a cooperative
society?

In Veena Hasmukh Jain v. State of Maharashtra, AIR 1999 SC 807, the Supreme Court
held that a flat covered by the Maharashtra Ownership Flats (Regulation of the
Promotion of Construction, Sale, management and Transfer) Act, 1963 was immovable
property within the meaning of Explanation 1 to Article 25 of Schedule I to the Bombay
Stamp Act. Subsequently, in Hanuman Vitamin Foods Pvt. Ltd. v. State of Maharashtra,
AIR 2000 SC 2571, in the context of an office premises in a co-operative society, the
Supreme Court observed as follows:

"The question whether or not a transfer of shares in a Co-operative Society is subject to
levy of stamp duty on the basis that it is a conveyance has already been answered by
this Court in the case of Veena Hasmukh Jain v. State of Maharashtra reported in
(1999) 1 SCR 302. In this case it has already been held that such agreements would be
covered by Article 25 of the Bombay Stamp Act, 1958. It is held that stamp duty would
be leviable as if it is a conveyance. This Court has held that these are in effect
agreements to sell immovable property as the possession of such property is transferred
to the purchaser before or at the time of or subsequent to the execution of the
agreement. It is held such an agreement to sell must be deemed to be a Conveyance. It
is fairly conceded that this Judgment fully covers question (a) set out hereinabove."



In view of the above, a flat in a cooperative society should be regarded as
immovable property for the purposes of amendment in section 2(42A).

Section 50C provides for substitution of "stamp duty value" in place of
consideration received or accruing as a result of a transfer. The said section is
applicable to land or building or both. In the context of section 50C,
Courts/Tribunal have held as follows:

a) Transfer of rights under agreement to purchase are not a transfer of land [Smt.
Devindraben I. Barot v. ITO [2016] 70 taxmann.com 235 (Ahd. - Trib)].

b) Leasehold rights are not land or building [Shavo Norgren (P.) Ltd. v. Dy. CIT
[2013] 33 taxmann.com 491 (Mum. - Trib.); Atul G. Puranik v. ITO [2011] 11
taxmann.com 92 (Mum. - Trib.); ITO v. Pradeep Steel Re-Rolling Mills (P.)
Ltd., [2013] 39 taxmann.com 123 (Mum. - Trib); CIT v. Greenfield Hotels &
Estates (P.) Ltd. [2017] 77 taxmann.com 308 (Bom.)].

c) Rights of a buyer of flat under construction [ITO v. Yasin Moosa Godil [2012]
20 taxmann.com 424 (Ahd. - Trib)].



d) Tenancy rights are not land or building for the purpose of section 50C
[Dy. CIT v. Tejinder Singh [2012] 19 taxmann.com 4 (Kol. - Trib)].

e) If the assessee has transferred development rights in the land to the
developer and not the land itself, provisions of section 50C are not
applicable [Volts Ltd. v. ITO [2016] 74 taxmann.com 99/161 ITD 199
(Mum. - Trib.)].

In view of the above, since the amended section 2(42A) uses an identical
expression "land or building or both", it appears that the following capital
assets may not be covered by the amendment:

a) leasehold rights

b) rights of a buyer of land or building under an agreement to sell.

c) tenancy rights

d) Transferable Development Rights (TDR)

e) Development rights in land



Land appurtenant to a building:

The term "land" will include land appurtenant to a building.

In the context of section 2(e) of the Wealth-tax Act, 1957, in CIT v. Smt. Neena
Jain [2010] 189 Taxman 308 (Punj. & Har.), the Court observed as follows:

"The word "building" has to be interpreted to mean a completely built structure
having a roof, dwelling place, walls, doors, windows, electric and sanitary
fittings, etc. If one or more such components are lacking, then it cannot possibly
be said that the building is a complete structure for the purpose of section 2(ea)
of the Act.

Again, in terms of section 2(42A), it is the building which has to be held for
more than two years to be regarded as not falling in the definition of short term
capital asset.

In view of the above, it appears that the term "building" in section 2(42A) refers
to a completed structure and will not apply to a property under construction. In
such a case, the building would come into existence after it is constructed and it
must be "held" for more than two years from the date of construction. Similarly,
in case of redevelopment project also, the flat may have to be held for more than
two years, after the flat is constructed.



Whether part of a building is covered?

There are various sections, which specifically refer to part of a building, e.g.
section 27, section 194-IA, Chapter XXC, etc. Unlike these sections, the
amendment in section 2(42A) does not explicitly cover part of a building. Does
this mean that part of a building (say, a flat) or only one floor of a building is not
covered in section 2(42A)? In this connection, the judgments under section 54
are relevant:

Section 54 of the Act provides for exemption to long term capital gains arising
on transfer of residential house upon reinvestment of capital gains into
purchase/construction of another residential house. In CIT v. Chandanben
Maganlal [2002] 120 Taxman 38 (Guj.), the assessee, after selling her house
property, purchased, out of its sale proceeds, 15% interest in a house property
co-owned by her husband and her son. The AO held that purchase of some
interest in house property did not constitute a house property within the meaning
of section 54. The High Court held that purchase or construction of a portion of
the house should also enable the assessee to claim the exemption. Thus, 15%
undivided interest was held to constitute house property for section 54.



In view of the above, it appears that the term "building" for the purpose of
section 2(42A) also covers part of a building.

The amendment has been made with effect from assessment year 2018-19,
which means that in case of any transfer chargeable to tax from assessment year
2018-19 onwards, for the purpose of determining whether the land or building is
short term capital asset or not, the amended definition will apply. Hence, even in
respect of land or building owned as on 31.03.2017, the period of holding
required to classify it as long term asset will be more than 24 months and not 36
months. It is not that the amendment will apply only qua land or building
acquired by the assessee for the first time on or after 1-4-2017.

Courts have held that the land and the building on which it is constructed are
two different capital assets [CIT v. Vimalchand Golecha [1993] 201 ITR 442
(Rajasthan); CIT v. Dr. D. L. Ramachandra Rao [1999] 236 ITR 51 (Mad); CIT
v. Citibank NA [2004] 134 Taxman 467 (Bombay); CIT v. Smt. Lakshmi B.
Menon [2003] 132 Taxman 197 (Kerala)]. Hence, in case of transfer of a land
which is owned for more than 24 months but a building whose construction has
just begun, the land could be a long term capital asset while the building under
construction would be a short term capital asset.



Section 54/54F provide that the period for which a new house whose cost has
been considered for exemption under section 54/54F is required to be retained
for three years. No change is made in this provision.

Short term capital asset - Extension of period of holding of units received upon
consolidation of "plans" within a scheme of mutual funds [Section 2(42A) and
section 49(2AF)]

Section 47(xix) was inserted with effect from assessment year 2017-18 to provide
that transfer of units from one plan to another pursuant to consolidation of plans
within a scheme of mutual funds was exempt from tax. However, no corresponding
amendment was made in section 49 to the effect that for the purposes of
computation of capital gains upon sale of the new units obtained, the cost of
acquisition shall be the cost of acquisition of old units. Further, no amendment had
been made in section 2(42A) (which defines short term capital asset) to provide that
in determining the period for which the new unit is held by the assessee, there shall
be included the period for which the old asset was also held. Obviously, the
aforesaid omissions were inadvertent. To remove the aforesaid anomalies :



a) section 2(42A) defining short term capital asset has been amended with
retrospective effect from assessment year 2017-18 to provide that
period of holding of the units of consolidated plan of mutual fund
scheme shall include the period for which the units in consolidating
plan of mutual fund scheme were held by the assessee [Explanation
1(hg) to section 2(42A)].

b) section 49(2AF) has been inserted with retrospective effect from
assessment year 2017-18 to provide that cost of acquisition of the units
in the consolidated plan of mutual fund scheme referred to in section
47(xix) shall be the cost of units in consolidating plan of mutual fund
scheme.



Period of holding of equity shares allotted upon conversion of preference
shares to include the period of holding of preference shares [Section
2(42A)]

Consequent to insertion of section 47(xb) (see para 7.6), section 2(42A) has
been amended to provide that if preference shares are converted in equity
shares, then in calculating the period of holding of equity shares, the period
for which the preference shares were held by the assessee will also be
included [Explanation 1(hf) to section 2(42A)].



Special provision for computation of capital gains in case of joint
development agreement [Section 45(5A)]

Section 45(5A) has been inserted with effect from assessment year 2018-19 to
provide for a special provision for computation of capital gains in case of an
assessee transferring a capital asset pursuant to a joint development
agreement.

Elaborating, the section 45(5A)applies if all the following conditions are
fulfilled :

a) The assessee is an individual or an HUF

b) Capital gains arise to the assessee from transfer of a capital asset

c) The capital asset is a land or building or both

d) The transfer is made under a specified agreement

e) The consideration for the assessee includes or consists of a share in the
land or building or both in the project



f) The assessee has not transferred his share in the project on or before the
date of issue of the certificate of completion ("CC") for the whole or part
of the project as issued by the competent authority.

If the aforesaid conditions are satisfied, then

a) the full value of the consideration received or accruing as a result of the
transfer of the capital asset shall be equal to

i. the stamp duty value of the abovereferred share in land or building or
both on the date of issue of the completion certificate; plus

ii. consideration received in cash, if any

b) the capital gains shall be chargeable to income tax as income of the
previous year in which the abovereferred certificate of completion is
issued by the competent authority.



If the assessee has transferred his share on or before the date of issue of the
aforesaid certificate of completion then,

a) capital gains shall be deemed to be the income of the previous year in
which such transfer takes place, and

b) the provisions of the Act other than the provisions of section 45(5A) shall
apply for the purpose of determination of full value of consideration
received or accruing as a result of the transfer.

[proviso to section 45(5A)]



For the aforesaid purposes,

a) "competent authority" means the authority empowered to approve the
building plan by or under any law for the time being in force;
[Explanation (i)]

b) "specified agreement" means a registered agreement in which a person
owning land or building or both, agrees to allow another person to
develop a real estate project on such land or building or both, in
consideration of a share, being land or building or both in such project,
whether with or without payment of part of the consideration in cash;
[Explanation (ii)]

c) "stamp duty value" means the value adopted or assessed or assessable by
any authority of Government for the purpose of payment of stamp duty in
respect of an immovable property being land or building or both.
[Explanation (iii)]



The objective behind the amendment is explained in the Memorandum explaining the
provisions of the Finance Bill as follows:

"Under the existing provisions of section 45, capital gain is chargeable to tax in the
year in which transfer takes place except in certain cases. The definition of
'transfer', inter alia, includes any arrangement or transaction where any rights are
handed over in execution of part performance of contract, even though the legal title
has not been transferred. In such a scenario, execution of Joint Development
Agreement between the owner of immovable property and the developer triggers
the capital gains tax liability in the hands of the owner in the year in which the
possession of immovable property is handed over to the developer for development
of a project.

With a view to minimise the genuine hardship which the owner of land may face in
paying capital gains tax in the year of transfer, it is proposed to insert a new sub-
section (5A) in section 45 so as to provide that in case of an assessee being
individual or Hindu undivided family, who enters into a specified agreement for
development of a project, the capital gains shall be chargeable to income-tax as
income of the previous year in which the certificate of completion for the whole or
part of the project is issued by the competent authority."



Illustration

Suppose A, an individual enters into a JDA with a developer B in May 2018.
Under the agreement, A is to receive from B Rs. 2 crore and 20000 sq.ft. of
developed area. Suppose, the certificate of completion of the project is issued
in 2021-22 and the stamp duty value of the developed area as on the date of
issue of completion certificate is Rs. 60 crores. In such a case,

a) the full value of consideration received or accruing as a result of transfer
would be Rs. 62 crores (Rs. 60 crores + Rs. 2 crores).

b) Capital gains shall be chargeable to tax in assessment year 2022-23
corresponding to the previous year 2021-22.



Analysis of amendment

Note the following:

Section 2(47) defines "transfer" as follows:

'"transfer", in relation to a capital asset, includes,—

…

v. any transaction involving the allowing of the possession of any
immovable property to be taken or retained in part performance of a
contract of the nature referred to in section 53A of the Transfer of
Property Act, 1882 (4 of 1882); or

vi. any transaction (whether by way of becoming a member of, or acquiring
shares in, a co-operative society, company or other association of persons
or by way of any agreement or any arrangement or in any other manner
whatsoever) which has the effect of transferring, or enabling the
enjoyment of, any immovable property.'



In view of the above, Courts have held that there is a transfer when the transferee is
allowed possession in part performance or the transferee begins enjoyment of the
property :

a) Chaturbhuj Dwarkadas Kapadia of Bombay v. CIT [2003] 129 Taxman 497
(Bom.)

b) CIT v. Dr. T.K. Dayalu [2011] 14 taxmann.com 120/202 Taxman 531 (Kar.)

c) Jasbir Singh Sarkaria, In re [2007] 64 Taxman 108 (AAR - New Delhi)

d) B. V. Kodre (HUF) v. ITO [ITA No. 834 of 2008, dated 4-10-2011 (Pune - Trib.)

e) Asstt. CIT v. Akkineni Nagarjuna Rao [2012] 22 taxmann.com 69/52 SOT 23
(Hyd.)

f) Asstt. CIT v. A. Ram Reddy [2012] 23 taxmann.com 59 (Hyd. - Trib.)

g) KrishnaKumarD. Shah (HUF) v. Dy. CIT [2012] 23 taxmann.com 111 (Hyd. -
Trib.)

h) Durdana Khatoon v. Asstt. CIT [2013] 33 taxmann.com 311 (Hyd. - Trib.)



On the other hand

a) In Shivram Co-operative Housing Society Ltd. v. Dy. CIT [1999] 70 ITD 8
(Mum. - Trib.), it was has held that since the transfer has taken place in
various stages the computation of capital gains has to be worked out on
the basis of the sale consideration actually received during the year in
respect of the portion of the land transferred in that year only.

b) In G. Sreenivasan v. Dy. CIT [2012] 28 taxmann.com 200/[2013] 140 ITD
235 (Cochin - Trib.), it was held that where the development agreement
was entered into on 14-4-2002 and possession was given only on 21-4-
2004, the capital gains was assessable for assessment year 2003-2004 that
is the year in which the development agreement was entered into.



c) In Chemosyn Ltd. v. Asstt. CIT [2012] 25 taxmann.com 325/139 ITD 68
(Mum. - Trib.), the Tribunal applied the doctrine of real income and held
that consideration in the form of constructed area of 18,000 sq. ft. as
agreed in the development agreement was not actually accrued to the
assessee. The assessee had argued that the constructed area was not
actually received by reason of subsequent events and developments and
therefore the consideration in the form of constructed area never accrued.
The Tribunal took on record the actual fact of the plot themselves being
sold as such subsequently and the differential income being offered for
capital gains in the subsequent years to hold that there was no capital gain
on the assumed market value of the constructed area.

Now, section 45(5A) clarifies the position regarding taxability.

The amendment is effective from assessment year 2018-19. So far as the
years up to assessment year 2017-18 are concerned, the litigation/controversy
as mentioned above will continue.



Under the first view mentioned above, in case of a JDA executed before 31-3-
2017 but in respect of which the possession is given after 31-3-2017, that is,
the transfer takes place after 31-3-2017, section 45(5A) would apply to the
transferor.

The provision applies only to an individual or an HUF; it does not apply to
other entities such as company, firm, etc. For these entities the general
provisions will apply.

Section 45(5A) also does not apply to joint development agreements executed
by two developers who are holding the land and buildings as stock-in-trade.

If a co-operative society (which is not an individual or HUF) enters into
redevelopment agreement, the provision may not apply.



The provision applies only if the land/building is held as a capital asset. There
is no similar provision for computation of profits and gains of business,
where the land/building is held as stock-in-trade.

The assessee should be "owning land or building" [Explanation (ii) to section
45(5A)]. Hence, the provision will not apply to a tenant who receives
constructed area from developer.

In CIT v. Poddar Cements [1997] 92 Taxman 541 (SC), it was observed that
for purpose of section 22 'owner' is a person who is entitled to receive income
in his own right and as such, where a 'house property' is handed over to a
purchaser to enjoy fruits of that property by contractor/builder the purchaser
is to be treated as 'owner' of that property for purpose of section 22 even
though no registered documents as required under section 54 of the Transfer
of Property Act or the Registration Act are executed. It appears that a similar
interpretation should apply in section 45(5A) and hence, a person may be held
to be owner of a land or building if he is handed over the possession of land
or building even if it is not registered in his name.



The provision applies to any type of land whether residential or commercial
or agricultural or non-agricultural. The immovable property may be situated
anywhere in the country.

If a barren land is given to a developer who gets all the approval for
development, construct roads, divide the full land into plots, constructs
boundary, gets conversion into non-agricultural land, etc. and hands over the
land to the owner, does the project satisfy the conditions of section 45(5A)?
According to one view, competent authority has been defined as the authority
empowered to approve the building plan. Hence the certificate of completion
for the project contemplates completion of building envisaged in the project.
In the circumstances, section 45(5A) may not apply to a project consisting
merely of development of land.



According to the other view, the section itself states that the capital asset
could be land or building or both. Further, the consideration may also be a
share in the land or building or both. Again, the definition of 'specified
agreement' also refers to consideration of land or building or both. Thus, the
section envisages development of land.

Further, it is now well settled that an assessee is not expected to perform an
impossibility [Life Insurance Corporation of India v. CIT [1996] 219 ITR 410
(SC)] if the development of land is not required to be approved by a
competent authority. The assessee cannot be penalised.

The matter is not free from doubt.



The term land or building may not include "lease hold interest". It appears
that a similar doubt would arise in the context of section 45(5A) and hence,
the provision may not apply if there is a transfer of only lease hold interest in
land or building.

The provision applies to all types of building, whether residential or
commercial or factory.

The provision applies only if the assessee receives land or building or both as
his share. In certain cases, the owner would receive cash consideration and
the buyer would also undertake the obligation to construct a building or a part
of building on behalf of the transferor, at a specified cost to be borne by the
owner. In such a case, the transferor does not receive a share in the land or
building as contemplated by section 45(5A) and hence section 45(5A) may
not apply to him. In such a case, the taxation would be governed by the
general law. Some of the relevant cases in this connection are as follows:



a) Dy. CIT v. Jai Trikanand Rao [2013] 37 taxmann.com 125 (Mum. - Trib.)
[Market value of property to be constructed by the Developer on behalf of
the Society is the consideration]

b) Smt. Vasavi Pratap Chand v. Dy. CIT [2004] 89 ITD 73 (Del. - Trib.)[The
assessees were co-owners of property purchased by their ancestors in
1947. They entered a collaboration agreement with builders for
developing land and getting flats built on it. Under the agreement,
assessees got 56% of total built-up area and transferred 44% of land to
builders. It was held that consideration for transfer of 44% land was cost
of construction of 56% built-up area, which was to be incurred by
builder.]

c) ITO v. N. S. Nagaraj [2014] 52 taxmann.com 511 (Bang. - Trib.) [The
Tribunal observed that full consideration was the cost of construction
incurred by the builder on the assessee's share of constructed area,
because the assessee would receive constructed area in lieu of the land
share. Whatever is the expenditure incurred for constructing that area was
a consideration in kind to the assessee].



d) Prabhandam Prakash v. ITO [2008] 22 SOT 58 (Hyd. - Trib.) [The promoter
was to give 43% of built-up area to assessee in new complex and 57% of this
area was to be owned by promoter. It was held that cost of construction of 43%
of built up area was to be total sale consideration for assessee for transferring
land and existing structure].

e) Essae Teraoka Ltd. v. Dy. CIT [2016] 67 taxmann.com 147/157 ITD 728 (Bang.
- Trib.) [The assessee entered into a JDA with developer in terms of which 47%
of its land was transferred by assessee in favour of developer against
consideration in form of constructed area equivalent to 53% of total super built-
up area. The AO computed capital gains by taking consideration for transfer at
cost of construction recorded by developer in books of account. It was held that
cost recorded by developer in its books of account might also include some of
expenditure which had not been directly related to construction activity but
might have been incurred in relation to general administration and other
business expenditure and, therefore, that part of expenditure recorded by
developer which had no direct nexus with construction could not be adopted as
sale consideration for transfer of land for purpose of computing capital gain in
hands of assessee].



f) CIT v. Khivraj Motors [2015] 62 taxmann.com 305 (Kar.) [The assessee
arrived at consideration by taking cost of construction at Rs. 800 per sq.
ft. which was agreed upon between parties. However, cost of construction
at Rs. 800 per sq. ft. was substituted by the AO by project cost. It was
found that builder paid non-refundable amounts to landlord and tenant to
acquire vacant possession of property. Further, advertisement cost had
been incurred by him. It was held that these amounts could not be taken
as part of cost of construction].

The terminal year is the year in which the certificate of completion for the
whole or part of the project is issued by the competent authority. Hence, if
a CC is obtained for even part of the project, the capital gains will arise in
that year. In the illustration given above, suppose, a part completion
certificate is issued in financial year 2019-20. In that case, the capital
gains will arise in assessment year 2020-21.



Will section 45(5A) apply to revenue sharing agreements where landowner and
developer share to the revenue? On a plain reading, such an arrangement may
not be considered as consideration in the form of a share in land or building in
terms of the definition of specified agreement in section 45(5A). Such
consideration may be construed as consideration in cash quantified with
reference to the total revenues. Hence, such an arrangement may not be
considered as covered by section 45(5A).

The provision applies only if the assessee has received land or building or both
in the project as "his share". The word "share" suggests that a part of the total
developed area is retained by the buyer. In other words, the provision will not
apply to an individual or HUF which gets the entire land developed and retains
it. In such a case, capital gains will arise as and when the assessee transfers the
whole or part of the developed asset.

The definition of specified agreement states that the agreement ought to a
registered agreement. The term 'registered' has not been defined in the Act.
Section 3(49) of the General Clauses Act defines 'registered' as follows:



"49. "Registered" used with reference to a document, shall mean
registered in (India) under the law for the time being in force for the
registration of documents.“

In the context it appears that even if the agreement is not required to be
compulsorily registered, the agreement ought to be registered under the
Indian Registration Act in order to avail of the relief under section 45(5A).

The share of land or building has to be received from the same project on
which the land transferred by the assessee is developed. The transferor
cannot opt to choose land or building in another project.

The section applies only if the owner agrees to allow another person to
"develop" a real estate project. The term 'develop' has not been defined in
the Act. In this connection, its interpretation in the following cases is
relevant:



a) Arihant Heirloom v. ITO [2017] 79 taxmann.com 10 (Chennai - Trib.)1

"Coming back to our point of ascertaining the meaning of the words 'contractor' as well as
'developer', which have neither been defined in the Act nor in the General Clauses Act, we fall
upon Oxford Advanced Learner's Dictionary to find out their meaning. According to this
dictionary "developer" is a person or company that designs and creates new products, whereas
"contractor" is a person or a company that has a contract to do work or provides services or
goods to another. The New Shorter Oxford Dictionary defines the word "contractor" as: "A
person who enters into a contract or agreement. Now, a person or firm that undertakes work by
contract, especially for building to specified plans". In the light of the meaning ascribed to these
words by the dictionaries it is observed that the developer is a person who designs and creates
new products. He is the one who conceives the project. He may execute the entire project
himself or assign some parts of it to others. On the contrary the contractor is the one who is
assigned a particular job to be accomplished on the behalf of the developer. His duty is to
translate such design into reality. There may, in certain circumstances, be overlapping in the
work of developer and contractor, but the line of demarcation between the two is thick and
unbreachable. When the person acting as developer, who designs the project, also executes the
construction work, he works in the capacity of contractor too. But when he assigns the job of
construction to someone else, he remains the developer simpliciter, whereas the person to whom
the job of construction is assigned, becomes the contractor. The role of developer is much larger
than that of the contractor. It is no doubt that in certain circumstances a developer may also do
the work of a contractor but a mere contractor per se can never be called as a developer, who
undertakes to do work according to the predecided plan."



b) Modern Construction Co. (P.) Ltd. v. Dy. CIT [2014] 42 taxmann.com 112/149 ITD 71 (Ahd. -
Trib.)2

"A developer is a person who undertakes the responsibility to develop a project. A developer is
therefore not a civil contractor simplicitor. If we apply the commercial aspect, then a developer
has to execute both managerial as well as financial responsibility. The role of a developer,
according to us, is larger than that of a contractor. When a person is acting as a developer, then
he is under obligation to design the project, it is an another aspect that such design has to be
approved by the owner of the project, i.e. the Government in the present case. He has not only to
execute the construction work in the capacity of a contractor but also he is assigned with the duty
to develop, maintain and operate such project. To ascertain whether a civil construction work is
assigned on development basis or contract basis can only be decided on the basis of the terms
and conditions of the agreement. Only on the basis of the terms and conditions it can be
ascertained about the nature of the contract assigned that whether it is a "work contract" or a
"development contract". In a "development contract" responsibility is fully assigned to the
developer for execution and completion of work. Though the ownership of the site or the
ownership over the land remained with the owner but during the period of development
agreement the developer exercise complete domain over the land or the project. A developer is
not expected to raise bills at every step of construction but he is expected to charge the cost of
construction plus mark-up of his profit from the assignee of the contract. A developer is therefore
expected to arrange finances and also to undertake risk. He is authorized to raise funds either by
private placement or by financial institutions on the basis of the project."



c) B. T. Patil & Sons Belgaum Construction (P.) Ltd. v. Asstt. CIT [2010] 35 SOT 171 (Mum. -
Trib.)1

"Coming back to our point of ascertaining the meaning of the words 'contractor' as well as
'developer', which have neither been defined in the Act nor in the General Clauses Act, we fall
upon Oxford Advanced Learner's Dictionary to find out their meaning. According to this
dictionary, "developer" is a person or company that designs and creates new products, whereas
"contractor" is a person or a company that has a contract to do work or provides services or
goods to another. The New Shorter Oxford Dictionary defines the word "contractor" as: "A
person who enters into a contract or agreement. Now chiefly spec. a person or firm that
undertakes work by contract, esp. for building to specified plans". In the light of the meaning
ascribed to these words by the dictionaries, it is observed that thedeveloper is a person who
designs and creates new products. He is the one who conceives the project. He may execute the
entire project himself or assign some parts of it to others. On the contrary, the contractor is the
one who is assigned a particular job to be accomplished on the behalf of the developer. His duty
is to translate such design into reality. There may, in certain circumstances, be overlapping in the
work of developer and contractor, but the line of demarcation between the two is thick and
unbreachable. When the person acting as developer, who designs the project, also executes the
construction work, he works in the capacity of contractor too. But when he assigns the job of
construction to someone else, he remains the developer simpliciter, whereas the person to whom
the job of construction is assigned, becomes the contractor. The role of developer is much larger
than that of the contractor. It is no doubt true that in certain circumstances, a developer may also
do the work of a contractor but a mere contractor per se can never be called as a developer, who
undertakes to do work according to the pre-decided plan."



The developer may be an interested party or an outsider third party.

The specified agreement has been defined as registered agreement in
which the assessee agrees to allow another person to develop a real estate
project. What happens if the assessee is also named as developer in the
applications and even in the specified agreement? The matter is not free
from doubt. It appears that it would depend on exact roles, responsibilities
that are undertaken in the specified agreement. If in substance the property
is developed by the developer and not by the assessee and the assessee's
name is kept for protection of his interest and other incidental purposes,
then it could still be argued that the assessee has allowed the developer to
develop a real estate project within the meaning of section 45(5A).



Transfer before issue of certificate of completion

The proviso to section 45(5A) provides that the section shall not apply
where the assessee transfers his share in the project on or before the date
of issue of the certificate of completion. On a literal reading, if an assessee
transfers part of his share but retains the balance the proviso would not
apply to him. It cannot be said that the assessee has transferred his "share"
in project. However, if this interpretation is taken, the stamp duty value of
the entire share including the portion sold may be liable to tax under main
provision. Surely, such a consequence cannot be attributed and hence it
appears that if the assessee transfers part of his share, such transfer is also
covered in the proviso.



In case of transfer before obtainment of completion certificate the proviso
states that "other provisions of the Act shall apply" for the purpose of
determination of full value of consideration received or accruing as a
result of the transfer. The other provisions of the Act shall include section
50C and hence, at the stage of transfer of property before obtainment of
completion certificate, the value of consideration shall mean the stamp
duty value under section 50C(1) on the relevant date.

Completion certificate for part of the project:

Capital gains is chargeable in the year in which the certificate of
completion for the whole or part of the project is issued by the Competent
Authority. A question that arises is that if the completion certificate is
received for part of the project, whether entire capital gains will be taxable
or capital gains only in relation to the part for which completion certificate
is received, is taxable?



A view could be taken that at that stage where completion certificate is
obtained only in respect of part of the project, the transferor should be
taxed in respect of his share for which completion certificate is obtained
and not on his whole share. This is because his capital gains is based on
the stamp duty value of his share in land/building. It appears that such
stamp duty value can be calculated reasonably only on the completed
portion and not on incomplete portion. To illustrate, suppose under the
JDA, the transferor has to receive 25,000 sq.ft. If at the time when the part
completion certificate is received, he has received possession of
completed 10,000 sq.ft. In this situation, it could be argued that he should
be taxed on the stamp duty value of 10,000 sq.ft. and not 25,000 sq.ft.



So far as the consideration in cash is concerned, since the section provides
for taxation of consideration received in cash, it may be argued that at that
stage the transferor should be taxed on the consideration actually received.
Subsequently, when the completion certificate is received for the entire
project, the transferor should be taxed on the stamp duty value of the
balance share, that is, 15,000 sq.ft. plus additional consideration received
after the date of first transfer. It may be noted that difficult questions will
arise in relation to cost of acquisition of the asset transferred. Should it be
full cost of acquisition at the stage of first transfer or should it be
proportionate to the share received?

Capital gains are chargeable to income tax as income of the previous year
in which the certificate of completion for the whole or part of the project
is issued by the Competent Authority, which has been defined as the
authority empowered to approve the building plan by or under any law for
the time being in force [Explanation (i)]. In certain areas, the building
plan is not required to be approved by any authority. Does section 45(5A)
apply in these cases?



As mentioned above, according to one view, if a certificate of completion
for a project is not required to be issued by the competent authority, then,
the provision will not apply. According to the other view, the controversy
regarding the year of taxation is equally relevant in cases where there is no
Competent Authority to approve the building plan or give completion
certificate. Hence, merely because there is no Competent Authority, it
cannot be said that the section does not apply. Further, the reference to
Competent Authority and the completion certificate is only to determine
the year of taxability. It is not a precondition for applicability of the
section.

In this regard, section 66E(b) of the Finance Act, 1994 is quite relevant.
The said section provides that if there is no requirement of completion
certificate under local law, such a certificate can be issued by the architect
or chartered engineer or licensed surveyor. Hence, in such circumstances,
the completion may be based on say an architect's certificate. Once again
the matter is not free from doubt.



Stamp duty value

Under section 45(5A), in respect of share in land or building, capital gains is
payable on stamp duty value.

It is possible that on the date on which completion certificate is received, there is
no occasion to get the stamp duty value, because no instrument is executed on
that date which requires affixation of stamp duty.

Now, stamp duty value has been defined as follows:

'"stamp duty value" means the value adopted or assessed or assessable by any
authority of Government for the purpose of payment of stamp duty in respect of
an immovable property being land or building or both.’

Thus, the definition contemplates value to be adopted or assessed or assessable
by the statutory authority.

Section 50C provides that where the assessee claims before any Assessing
Officer that the stamp duty value exceeds the fair market value of the property as
on the date of transfer, then the Assessing Officer may refer the valuation of the
capital asset to a Valuation Officer. Similar safeguard is not found in section
45(5A) where stamp duty value is higher than the FMV.



Consideration received in cash:

Pursuant to the amendment, even consideration received in cash at the time of
signing of specified agreement will be taxed in the year in which completion
certificate is received.

The consideration for land or building is based on stamp duty value on the date
of issue of the certificate. Unlike section 50C(2), there is no provision for
reduction in stamp duty value.

So far as consideration in cash is concerned, for this purpose, in the context
'cash' means monetary consideration in cash or cheque/demand draft (and so on)
plus any consideration other than developed land/building (e.g. payment of dues
of owner). The section reads as "consideration received in cash, if any". In view
of the term "if any", there need not be any cash consideration at all. This is also
supported by the definition of specified agreement which states that the
transferor has to allow development of a project in consideration of a share
being land or building or both in such project, whether with or without
payment of part of the consideration in cash. The entire consideration could
be in the form of developed property.



The section refers to consideration "received in cash". Hence, the capital gains is
computed on the basis of stamp duty value on the date of issue of completion
certificate plus consideration "received in cash". Does this mean that the
consideration accrued but not received is not to be considered for the purpose of
taxation? In CIT v. Moon Mills Ltd. [1966] 59 ITR 574 (SC) affirming CIT v.
Moon Mills Ltd. [1962] 46 ITR 771 (Cal)1, it was held that there is no scope for
holding that the expression "received" means "receivable" and hence, only the
amount of consideration received should be considered for taxation.

On the other hand, in Words & Phrases Legally Defined, 4th Edition, Volume 2,
it is observed as follows :

'Prima facie, as a matter of the ordinary English language, I think "received"
means actually get into their hands. A number of cases, however, have been cited
which show that the Courts have displayed an inclination to treat the word as
meaning "receivable" in order to prevent the accident of whether trustees have or
have not paid over money to affect the rights of beneficiaries. In some cases the
word received is construed as being equivalent to "vested in possession". Pilcher
v. Logan (1914) 15 SR(NSW) at 27, per Harvey J.



The better and safer view is that although the word "received" may be
given the meaning as in Moon Mills' case, there is no prohibition on
taxation of consideration in cash received in a year subsequent to the year
in which the certificate of completion is issued.

The proportion of cash vis-à-vis land/building is irrelevant. Subject to
GAAR, the transferor may opt for 95% cash consideration and 5% in the
form of property.

Although the year of charge of capital gains is postponed, there is no
change in the date of transfer/period of holding. Hence, whether the land
or building is short term or long term would depend on principles laid out
in section 2(42A)and not on the basis of postponement of taxation under
section 45(5A).

Likewise, the indexed cost of acquisition, which is linked with the year in
which an asset is "transferred" will remain the same under the general
provisions as well as under section 45(5A).



Exemption under section 54

Section 45(5A) starts with the non obstante clause, "notwithstanding
anything contained in sub-section (1)". Thus, it refers to section 45(1),
which reads as follows:

"Any profits or gains arising from the transfer of a capital asset effected in
the previous year shall, save as otherwise provided in sections 54, 54B,
54D, 54E, 54EA, 54EB, 54F, 54G and 54H, be chargeable to income-tax
under the head "Capital gains", and shall be deemed to be the income of
the previous year in which the transfer took place.“

Thus, section 45(1) provides that capital gains shall be chargeable except
to the extent of exemption under section 54, etc. A question that arises is
when section 45(5A) overrides section 45(1) on account of the use of non
obstante clause, does it mean that it also overrides the exemption under
section 54, etc. as stated in section 45(1), with the result that the capital
gains under section 45(5A) are not eligible to exemption under section 54,
etc.?



Section 45(1) applies to profits and gains "save as otherwise provided in
section 54, etc.". Thus, the exemption under section 54, etc. is first
computed and only the balance is liable to be taxed under section 45(1). In
these circumstances, when section 45(5A) states that it is "notwithstanding
anything contained in sub-section (1)", it means it overrides the profits
and gains covered by section 45(1). The question of overriding the
exemptions under section 54, etc. which are not even a subject matter of
profits and gains under section 45(1) does not arise.

Further, the observations of the Supreme Court in following cases are
relevant:

UOI v. G. M. Kokil (1984) SCR 196

"It is well-known that a non obstante clause is a legislative device which
is usually employed to give overriding effect to certain provisions over
some contrary provisions that may be found either in the same enactment
or some other enactment, that is to say, to avoid the operation and effect of
all contrary provisions."



R. S. Raghunath v. State of Karnataka, AIR 1992 SC 81

"On a conspectus of the above authorities it emerges that the non obstante clause
is appended to a provision with a view to give the enacting part of the provision
an overriding effect in case of a conflict. But the non-obstante clause need not
necessarily and always be co-extensive with the operative part so as to have the
effect of cutting down the clear terms of an enactment and if the words of the
enactment are clear and are capable of a clear interpretation on a plain and
grammatical construction of the words the non-obstante clause cannot cut down
the construction and restrict the scope of its operation. In such cases the non-
obstante clause has to be read as clarifying the whole position and must be
understood to have been incorporated in the enactment by the Legislature by
way of abundant caution and not by way of limiting the ambit and scope of the
Special Rules.“

"As already noted, there should be a clear inconsistency between the two
enactments before giving an overriding effect to the non-obstante clause but
when the scope of the provisions of an earlier enactment is clear the same cannot
be cut down by resort to non-obstante clause."



In view of the above, the non obstante clause overrides only a contrary
provision but it does not affect an otherwise clear provision. Now, so far
as section 45(1) and section 45(5A) are concerned, the only inconsistent
provision in these sections is that under section 45(1), capital gains are
chargeable in the previous year in which the transfer of a capital asset
takes place and on the other hand, in section 45(5A), the profits and gains
are chargeable in the year in which completion certificate is obtained. It is
clear that the non obstante clause in section 45(5A) is relevant only for the
purpose of overriding this contrary provision in section 45(1). However, it
does not apply to the other part of section 45(1) referring to section 54,
etc. for which there is no inconsistent or conflicting provision in section
45(5A) and hence, the capital gains under section 45(5A) are also eligible
for exemption under sections 54, 54EC, 54F, etc.



Satisfaction of condition in section 54, etc. regarding time limit for
purchase/construction

The assessee would be eligible to exemption under section 54 if the
capital asset is residential house or land appurtenant thereto. The time
limit for acquisition of new house is one year before or two year after the
date on which the transfer took place or construction within a period of
three year after the date of transfer. A further difficulty that would arise is
on account of difference in language in section 54 and section 45(5A).
Section 54 requires acquisition of house within the specified period from
the date of transfer. However, section 45(5A) does not refer to the date of
transfer but provides for taxation in the year in which the certificate of
completion is issued by the competent authority.



Now, even after insertion of section 45(5A), there is no change in the date of
transfer. Hence, on a strict literal interpretation, the reinvestment in a residential
house has to be made with reference to the date of transfer and not the date of
chargeability. It appears that such literal interpretation is not warranted. This is
because under section 45(5A), the full value of consideration under section 48 is
dependent on the stamp duty value as on the date on which the completion
certificate is obtained. In the absence of the stamp duty value, the consideration
cannot be ascertained and without a quantified consideration, it is impossible to
calculate the capital gains which is a precondition for conferment of exemption
under section 54/54F. It is now well settled that legislature does not expect a
person to perform impossibility [Life Insurance Corporation of India v. CIT
[1996] 85 Taxman 313 (SC)]. Hence, in the absence of crystallised capital gains,
it would be impossible for a person to reinvest and ascertain the extent of
exemption availed of by him. Further, the opening words of section 45(5A),
which refer to "where the capital gain arises to an assessee … from the transfer
of a capital asset", it is possible that the provision may be construed as equating
the date of the certificate of completion with the date of transfer.



In view of the above, a view could be taken that the reinvestment in a
residential house for the purpose of section 54/54F could be made from
the date of completion certificate.

For the purposes of section 54/54F, one residential house received
pursuant to the development agreement should qualify for relief under
section 54/54F [See Jatinder Kumar Madan v. ITO [2012] 21
taxmann.com 316/51 SOT 583 (Mum. - Trib.); Mohammed Farooq v. ITO
[2015] 69 SOT 605 (Hyd. - Trib.); Asstt. CIT v. V. Ram Mohan [2014] 44
taxmann.com 384 (Chennai - Trib.)].



Extension of capital gain exemption to Rupee Denominated Bonds
[Section 47(viiaa)/48]

Section 47(viiaa) has been inserted with effect from assessment year 2018-19
to provide that any transfer of capital asset, being rupee denominated bond of
Indian company issued outside India, by a non-resident to another non-
resident shall not be regarded as transfer.

The exemption is available if all the following conditions are fulfilled:

a) There is a transfer.

b) The transfer is of a capital asset.

c) The transfer is made outside India.

d) The capital asset is a rupee denominated bond.

e) The bond is issued by an Indian company.



f) The bond is issued outside India.

g) The transfer is made by a non-resident to another non-resident.

The fifth proviso to section 48 inserted by the Finance Act, 2016 with effect
from assessment year 2017-18 provided that gains arising on account of
appreciation of rupee against a foreign currency at the time of redemption of
rupee denominated bond of an Indian company subscribed by a non-resident,
shall be ignored for the purpose of computation of full value of consideration.

The said proviso has been amended with effect from assessment year 2018-19
by substituting the word "held" in place of the word "subscribed". Thus, the
benefit of the said proviso shall be available to any person who holds the
bonds, that is, even a secondary holder also.



Conversion of preference shares to equity shares [Section
47(xb)/49(2AE)]

There are divergent views regarding tax implications upon conversion of
preference shares into equity shares. See

a) Addl. CIT v. Trustees of H.E.H. The Nizam's Second Supplementary
Family Trust [1976] 102 ITR 248 (AP) (taxable)

b) ITO v. Vijay M. Merchant [1986] 19 ITD 510 (Bom. - Trib.) (exempt)

c) Circular dated 12-5-1964 [F.No.12/1/64-IT-(AI)] (exempt)

Section 47(xb) has been inserted with effect from assessment year 2018-19 to
provide that conversion of preference share of a company into its equity share
shall not be regarded as transfer.



Consequential amendments are made in

a) section 49 by insertion of section 49(2AE) to provide that where the
capital asset, being the equity share becomes the property of the assessee
by virtue of a transfer covered in section 47(xb), the cost of acquisition of
equity share shall be deemed to be that part of the cost of preference share
in lieu of which the equity share is acquired by the assessee.

b) section 2(42A) to provide that in calculating the period of holding of the
equity shares, the period for which the preference shares were held by the
assessee will also be included.



Illustration

a) Cost of preference shares Rs.10 lakhs

b) Date of acquisition 01.05.2008

If the aforesaid shares are converted into equity shares, the cost of equity
shares shall be Rs.10 lakhs and for the purpose of determining whether they
are short term capital asset or not the period of holding shall be reckoned
from 1st May 2008.

However, if 50% of preference shares are converted into equity shares, then
the cost of equity shares shall be Rs.5 lakhs (being 50% of Rs.10 lakhs).



Analysis of Amendment

Note the following :

The exemption applies to all transferors including non-residents.

The exemption applies to transfer by way of "conversion". It does not
apply to redemption of preference shares out of proceeds of fresh issue of
equity shares.

The exemption does not apply to conversion of 'equity shares' into
'preference shares’.

The exemption applies to all companies including private companies. The
definition of company in section 2(17) includes anybody corporate,
incorporated outside India. Hence it appears that a foreign company is
also covered and conversion of preference shares in such foreign company
into equity shares should be regarded as an exempt transfer.



Equity share capital and preference share capital have been defined in the
Companies Act, 2013 as follows:

i. "equity share capital", with reference to any company limited by shares,
means all share capital which is not preference share capital;

ii. "preference share capital", with reference to any company limited by
shares, means that part of the issued share capital of the company which
carries or would carry a preferential right with respect to—

a. payment of dividend, either as a fixed amount or an amount calculated at
a fixed rate, which may either be free of or subject to income-tax; and

b. repayment, in the case of a winding up or repayment of capital, of the
amount of the share capital paid-up or deemed to have been paid-up,
whether or not, there is a preferential right to the payment of any fixed
premium or premium on any fixed scale, specified in the memorandum or
articles of the company;



iii. capital shall be deemed to be preference capital, notwithstanding that it is
entitled to either or both of the following rights, namely:—

a) that in respect of dividends, in addition to the preferential rights to the
amounts specified in sub-clause (a) of clause (ii), it has a right to
participate, whether fully or to a limited extent, with capital not entitled to
the preferential right aforesaid;

b) that in respect of capital, in addition to the preferential right to the
repayment, on a winding up, of the amounts specified in sub-clause (b) of
clause (ii), it has a right to participate, whether fully or to a limited extent,
with capital not entitled to that preferential right in any surplus which
may remain after the entire capital has been repaid.



Effective date

The exemption would be available to all conversions on or after 1st April
2017, including in respect of preference shares issued prior to that date.

So far as the conversions prior to 1st April, 2017 is concerned, can the
amended law be regarded as applicable although, it does not explicitly apply?
The Supreme Court has consistently held that if the meaning of words in pre-
amended law is ambiguous or obscure or capable of different meanings then
the subsequent amendment can be referred to:



a) Nanikant Ambalal Mody v. CIT, AIR 1967 SC 193

"In Craies on Statute Law, 6th Edn, p. 146, the law is stated thus:

Except as a parliamentary exposition, subsequent Acts are not to be relied
on as an aid to the construction of prior unambiguous Acts. A later statute
may not be referred to interpret the clear terms of an earlier Act which the
later act does not amend, even although both Acts are to be construed as
one, unless the later Act expressly interprets the earlier Act; but if the
earlier Act is ambiguous, the later Act may throw light on it, as where a
particular construction of the earlier Act will render the later incorporated
Act in effectual."



b) ITO v. Mani Ram [1969] 72 ITR 203 (SC)

"Generally speaking, a subsequent Act of Parliament affords no useful
guide to the meaning of another Act which came into existence before the
later one was ever framed. Under special circumstances, the law does
however admit of a subsequent Act to be resorted to for this purpose but
the conditions under which the later Act may be resorted for the
interpretation of the earlier Act are strict; both must be laws on the same
subject and the part of the earlier Act which it is sought to construe must
be ambiguous and capable of different meanings."



c) Yogendra Nath Naskar v. CIT, AIR 1969 SC 1089

In Cape Brandy Syndicate v. I.R.C. (1), Lord Sterndale R. said :

"I think it is clearly established in Attorney General v. Clarkson (2) that
subsequent legislation may be looked at in order to see the proper
construction to be put upon an earlier Act where that earlier Act is
ambiguous. I quite agree that subsequent legislation if it procedure on an
erroneous construction of previous legislation cannot alter that previous
legislation; but if there be any ambiguity in the earlier legislation, then the
subsequent legislation may fix the proper interpretation which is to be put
upon the earlier Act".

Since the law prior to insertion of section 47(xb) is ambiguous as shown
by the divergent views (see para 7.7/8-1), the subsequent amendment of
section 47(xb) may be considered in interpreting the conversions prior to
assessment year 2018-19.



Indexation

If the eventual transfer of equity shares is in respect of a long term asset, then
the assessee may also be eligible to indexed cost of acquisition. Now, the
definition of indexed cost of acquisition states that it is based on cost inflation
index (CII) for the year in which the asset is transferred divided by the CII for
the first year in which the asset was "held" by the assessee. Literally, the
indexation is available from the year in which the equity share is first "held".
However, in the context of such transfers of gifts, inheritance, etc., Courts
have consistently held that so far as the donee or the person who has received
an asset under a will/inheritance is concerned, he should get indexation with
reference to the year in which the asset was acquired by the previous owner
and not the year in which he became owner of the asset. See



a) CIT v. Manjula J. Shah [2011] 16 taxmann.com 42 (Bom.) (SLP against
High Court judgment admitted by the Supreme Court)

"While computing capital gains arising on transfer of a capital asset
acquired by assessee under a gift or will, indexed cost of acquisition has to
be computed with reference to year in which previous owner first held
asset and not year in which assessee became owner of asset“

b) CIT v. Gautam Manubhai Amin [2013] 38 taxmann.com 42/218 Taxman
319 (Gujarat)

c) CIT v. Smt. Daisy Devaiah [2014] 50 taxmann.com 234/227 Taxman 153
(Kar.)

d) CIT v. Smt. Mina Deogun [2015] 60 taxmann.com 430/233 Taxman 367
(Cal.)

e) Dy. CIT v. Sushil Kumar [2015] 57 taxmann.com 19/231 Taxman 788
(Punj. & Har.)



Applying the same principle, it appears that the indexation so far as equity
shares are concerned should be given with reference to the year in which the
preference shares were acquired.

First proviso to section 48 provides that in case of a non-resident assessee,
capital gains arising from transfer of a capital asset being shares in an Indian
company shall be computed in the foreign currency as was initially utilized in
the purchase of shares. Is the benefit of the proviso available to a non-resident
upon sale of equity shares where he has not utilized any foreign currency in
the purchase of the said shares?



In Heinrich de Fries GmhB v. Jt. CIT [2006] 98 ITD 292 (Mum. - Trib.), the
assessee, a non-resident company supplied know-how, machinery and also
granted a licence to Indian company for manufacture of hoists. In
consideration, assessee-company was allotted certain equity shares.
Subsequently, certain bonus shares were also allotted to assessee out of which
some were allotted prior to 1-4-1981, the AO contended that bonus shares
were not acquired in foreign currency and hence the proviso to section 48 did
not apply. The Tribunal held that since cost of acquisition, that is, cost of
supplying machinery and know-how, was incurred in Deutsche Marks (DM),
scheme of first proviso to section 48 would be applicable and, therefore,
capital gains were to be computed by comparing DM equivalent of full sale
consideration in Indian rupees vis-a-vis cost of acquisition in DM of said
shares. Applying the principle, it appears that if the preference shares have
been acquired in foreign currency, then the equity shares allotted upon such
conversion should also be treated as if received in foreign currency and the
first proviso to section 48 should be regarded as applicable.



Again, section 115E provides that in case of a non-resident, long term capital
gains arising upon sale of a foreign exchange asset shall be taxed @10%. For
this purpose, foreign asset means any specified asset which the assessee has
acquired or purchased with, or subscribed to in convertible foreign exchange
[section 115C(b)] and specified asset includes shares in Indian company
[section 115C(f)(i)]. For this purpose, Tribunal has held that concessional rate
of 10% mentioned in section 115E can be applied to long-term capital gains
derived by assessee on sale of bonus shares, where such bonus shares resulted
out of original investments of shares made out of convertible foreign
exchange [Deivanayagam Maruthini v. Dy. DIT [2012] 20 taxmann.com 660
(Chennai - Trib.); Sanjay Gala v. ITO [2011] 12 taxmann.com 311 (Mum. -
Trib.)].



Further, in CIT v. M. C. George [2011] 10 taxmann.com 186 (Ker.), the
assessee, a non-resident Indian, made deposits in Indian bank in convertible
foreign exchange under Non-Resident Non-Repatriable Scheme (NRNR).
Later on, he became a resident of India and he transferred NRNR accounts
from banks in which original deposits were made to other scheduled banks.
The AO held that assessee was not entitled to concessional rate of tax under
section 115H, read with section 115E, for reason that the transferred NRNR
deposits had ceased to be foreign exchange assets. The Tribunal held that
where so long as original source of deposit was convertible foreign exchange,
transfer of such foreign exchange asset, namely, deposit, from one bank to
another bank would not affect its identity as a foreign exchange asset and,
therefore, assessee was entitled to concessional rate of tax on interest earned
from NRNR deposits under section 115H, read with section 115E.



Applying the aforesaid principle, the equity shares received upon conversion
of preference shares should qualify for the computation mechanism under
first proviso to section 48 as also the concessional rate of 10% under section
115E.

Preference shares held as stock in trade

The exemption applies to preference shares held as capital assets and not as
stock in trade. In respect of stock-in-trade, Kanga & Palkhivala's "The Law &
Practice of Income-tax" states as follows:



"When shares, stocks or securities are exchanged under a scheme of
amalgamation or conversion, the transaction is the equivalent of realisation
and re-investment, irrespective of whether the transaction was effected
voluntarily or under legal obligation. As soon as new securities are taken in
place of the original securities, the original investment comes to an end and a
new venture begins. As Lord Buck-master observed in Westminster Bank Ltd.
v. Osler, (1 ITR 65, 68-69HL). The fact that this transformation took place by
the process of exchange does not … avoid the conclusion that there has been
what is described as a realization of the security'. Consequently, the assessee
would be assessable on any revenue profit deemed to have been made by him
on such exchange or conversion.



… Where a dealer of shares exchanges share of one company held by him as
stock-in-trade for the shares of another company, the difference between the
book value of the original shares and the market value of the shares of the
other company as on the date of exchange is assessable as his business
income."[Orient Trading Co. Ltd. v. CIT [1997] 90 Taxman 535 (SC)] (page
203).

The tax incidence upon conversion of preference shares held as stock-in-trade
may be based on the aforesaid principle.



Cost of acquisition in tax neutral demerger of a foreign company [Section
49(1)(iii)(e)]

Under section 47(vic), the transfer of shares of an Indian company by a
demerged foreign company to a resulting foreign company is not regarded as
transfer.

Hitherto, there was no express provision in the Act regarding cost of
acquisition of the shares of Indian company in the hands of the resulting
foreign company.

Section 49(1) provides that in certain situations the cost of acquisition of the
asset for the assessee shall be deemed to be the cost for which the previous
owner of the property acquired it.

Section 49(1)(iii)(e) has been amended with effect from assessment year
2018-19 to provide that cost of acquisition of the shares of Indian company
referred to in section 47(vic) in the hands of the resulting foreign company
shall be the same as it was in the hands of demerged foreign company.



Cost of acquisition in respect of asset for development of capital of
Andhra Pradesh [Section 49(6)]

See para 2.4.

Increase in cost of acquisition of land and building covered by section
45(5A) [Section 49(7)]

Section 49(7) has been inserted with effect from 2018-19 to provide that in
case of an asset covered by section 45(5A) which is not a capital asset
referred to in the proviso to the said section, the cost of acquisition of such
asset shall be the amount which is deemed to be full value of consideration in
section 45(5A).



Cost of acquisition of capital assets of entities in case of levy of tax on
accreted income under section 115TD [Section 49(8)]

Chapter XII-EB inserted by the Finance Act, 2016 with effect from 1-6-2016
provides for tax on accreted income of certain trusts and institutions ("exit
tax"). Essentially, section 115TD in the said Chapter provides that in certain
situations, a charitable institution is liable to pay tax on the aggregate fair
market value of the total assets of the institution as on the specified date (as
defined in the said section) reduced by the total liabilities of such institution.
This tax is payable even before the actual transfer of the assets of a charitable
institution.



Hitherto, there was no provision for increasing the cost of acquisition of the
assets in such circumstances. This could have resulted in double taxation,
once at the time of computation of accreted income and again, upon actual
transfer. To rectify this anomaly, section 49(8) has been inserted with
retrospective effect from 1-6-2016 to provide that where the capital gains
arises from a transfer of an asset held by a charitable institution in respect of
which tax has been paid under Chapter XII-EB, then the cost of acquisition of
such asset shall be deemed to be the fair market value of the asset which has
been taken into account for computation of accreted income under section
115TD.



Illustration

Suppose the cost of an asset is Rs. 20 lakhs and its fair market value for the
purpose of computation of accreted income under section 115TD is Rs. 75
lakhs. If the asset is subsequently transferred for Rs. 80 lakhs, the capital
gains would be computed as follows:

Pre amendment Post amendment

(a) Consideration 80 80

(b) Cost of acquisition 20 75

(c) Capital gains [(a) - (b)] 60 5



Note the following :

The substitution of fair market value is available only if tax has been paid
under Chapter XII-EB.

Section 55 permits substitution of fair market value of an asset as on 1-4-
2001 at the option of the assessee. On a plain reading, theoretically, this
option is still available with an assessee.

There is no amendment in relation to period of holding. Hence, the period
of holding of an asset for the purpose of classification as short term or
long term will be governed by the general provisions in the Act.

Also, there is no amendment in relation to indexation. Hence, once an
asset is a long term asset, on a literal interpretation, it will also be entitled
to indexation benefit from the period of holding under section 48. It
appears that this is not intended.



Fair Market Value to be full value of consideration in certain cases
[Section 50CA]

Section 48 provides that income chargeable under the head "Capital gains" is
to be computed after taking into account the amount of full value of
consideration received or accrued on transfer of a capital asset.

Section 50CA has been inserted with effect from assessment year 2018-19 to
provide that where consideration for transfer of share of a company (other
than quoted share) is less than the Fair Market Value (FMV) of such share
determined in accordance with the prescribed manner, the FMV shall be
deemed to be the full value of consideration for the purposes of computing
income under the head "Capital gains".



Paraphrasing,

a) There is a transfer of a capital asset by an assessee.

b) The capital asset is share in a company other than quoted shares.

c) Consideration is received or accruing as a result of the transfer.

d) The consideration received or accruing is less than the fair market value
(FMV) of such share.

For the above purposes,

a) The fair market value shall be determined in the prescribed manner;

b) "Quoted share" means "the share quoted on any recognized stock
exchange with regularity from time to time, where the quotation of such
share is based on current transaction made in the ordinary course of
business".

(Explanation to section 50CA)



If the aforesaid conditions are fulfilled, the FMV determined in the prescribed
manner shall be deemed to be full value of consideration received or accruing
as a result of the transfer.

The purpose behind insertion of section 50CA has been explained in the
Memorandum as follows:

'Under the existing provisions of the Act, income chargeable under the
head "Capital gains" is computed by taking into account the amount of
full value of consideration received or accrued on transfer of a capital
asset. In order to ensure that the full value of consideration is not
understated, the Act also contained provisions for deeming of full value of
consideration in certain cases such as deeming of stamp duty value as full
value of consideration for transfer of immovable property in certain cases.



In order to rationalise the provisions relating to deeming of full value of
consideration for computation of income under the head "capital gains", it
is proposed to insert a new section 50CA to provide that where
consideration for transfer of share of a company (other than quoted share)
is less than the Fair Market Value (FMV) of such share determined in
accordance with the prescribed manner, the FMV shall be deemed to be
the full value of consideration for the purposes of computing income
under the head "Capital gains".’

Thus, it appears that the objective behind section 50CA is also to ensure that
the full value of consideration is not "understated".



Illustration

Thus, the capital gains increases to the extent of the difference between FMV
as determined in the prescribed manner and the declared consideration.

Post-amendment Pre-amendment

(a) Sale consideration (say) 100 100

(b) FMV determined in the prescribed manner (say) 120 120

(c) Indexed cost of acquisition (say) 40 40

(d) Capital gains 80 60



Analysis of amendment

Note the following:

The section applies to all assessees including non-resident assessees.

The section applies irrespective of who the transferee is. Thus, provision
applies to transfers between relatives. Hence, if A transfers shares to B, his
wife, then unless the transaction is at a prescribed fair market value, A
would be liable to tax on it. At the same time, section 56(2)(x) exempts a
transaction from concessional rate received from relative. Hence B would
not be subjected to tax.

There is no de minimus clause. Hence, even if one share is transferred, the
computation will have to be done after following the prescribed method of
valuation.

The section applies only if the shares are held as capital asset and not as
stock-in-trade.



The section applies to all shares whether equity or preference. However,
the section does not cover convertible debentures.

It is not that all quoted shares are exempt. There is a specific definition in
section 50CA and hence, a share will not be covered only if the following
conditions are fulfilled:

a) The share is quoted on a recognized stock exchange;

b) The share is quoted with regularity from time to time;

c) The quotation of the share is based on current transaction;

d) The current transaction is made in the ordinary course of business.

Regularity from time to time:

The share should be quoted on a recognised stock exchange with
"regularity from time to time".



The terms "regularity" and "from time to time" have been explained in
dictionaries as follows:

Regularity

a) "1. The fact that the same thing happens again and again, and usually with
the same length of time between each time it happens. 2. The fact that
something is arranged in an even way or in an organized pattern. 3. A
thing that has a pattern to it. Oxford Advanced Learner's Dictionary, 8th
Edn.

1. The quality or state of being regular. 2. Something that is regular.
Merriam Webster's Dictionary.“

(Prem & Saharaj's Judicial Dictionary on W&P, 2nd Edn., Vol. II)

b) "1. The quality or state of being regular. 2. Something that is regular.“

(http://www.merriam-webster.com/)



Regular

"Regular means recurring, attending, or functioning at fixed, uniform, or
normal intervals.“

(http://www.merriam-webster.com/)

From time to time:

a) "From time to time means as occasion may arise.“

[Venkataramaiya's Law Lexicon;P. Ramanatha Aiyar's The law Lexicon,
3rd Edn., 2012]

b) "The expression means 'as the occasion should arise'. [Holliday v.
Wakefield Corporation (1887) 57 LT 559].

The expression means 'as and when it is appropriate so to do'. [Re Von
Dembrinska (1954) 2 All ER 46].

Occasionally, at intervals, now and then.[Black's law Dictionary, 5th
Edn.]"[Mitra's Legal & Commercial Dictionary, 6th Edn.]

http://www.merriam-webster.com/


c) "The words have been held to mean 'as occasion may arise' - per Williams
J in Bryan v. Arthur [(1839) 11 Ad & El 108 at 117].“

[Words & Phrases Legally Defined, 4th Edn., Vol. I]

Thus, on a combined reading, the share to be quoted with regularity from
time to time in the ordinary course of business would, perhaps, mean that
share is quoted again and again at normal intervals as the occasion for
quoting may arise and the quotation is based on a recent normal
transaction.



a) "The expression "Regular Course of Business" has not been defined in the
Agriculturists Belief Act. In Sections 16 and 32(2), Evidence Act, we
have the words "Ordinary Course of Business" and in Section 114 of the
same Act we have the words "Common Course of Business". The
expression "Usual Course of Business" is also found in certain sections of
some of our Acts. These expressions are not statutorily defined in any one
of these Acts, but there can be no doubt that they all indicate and imply
uniformity of dealings, a certain degree of routine in business practice.“

[Kalapnath Singh v. Surajpal Singh, AIR 1949 All 4251]

b) The term "ordinary" means normal [P. No. 8 of 1995, In re [1997] 90
Taxman 47 (AAR)].

c) Non tax Indian statutes

A similar expression is found in the following non tax Indian statutes



i. Section 26 of the Indian Partnership Act, 1932 ("acting in the ordinary
course of the business of a firm").

ii. Section 32(2) of the Indian Evidence Act ("statement was made by such
person in the ordinary course of business").

iii. Section 293(1)(b) of the Companies Act, 1956 ("in the ordinary course of
business").

iv. Section 186(11)(b)(iv) of the Companies Act, 2013.

v. Explanation 3 to section 2(1)(h) of Foreign Contribution Regulation Act,
2010 defining foreign contribution.



d) Non-Indian statutes

For judicial meaning of the expression in the domestic statutes of UK,
Australia and New Zealand, please see

i. Butterworth's Words & Phrases Legally Defined, 4th edn., Vol. 2, pg.
390, 391

ii. Stroud's Judicial Dictionary of Words & Phrases, 7th edn., Vol. 2, pg.
1891

In Ajay Kumar Saharia v. CWT [1994] 206 ITR 98 (Gau.), the Court had
to interpret rule 1A(1) of the Wealth-tax Rules, 1957, which reads as
follows:

"(1) 'unquoted share' means an equity share or a preference share of a
company other than any such share the value of which is regularly quoted
at any recognised stock exchange;"



The Court observed as follows:

'The quotation at the stock exchange for the share of any company need not
necessarily reflect the transactions on the day. It may reflect the price fetched at the
last transaction, which may have been a few days, weeks, months or years earlier.
Net wealth has to be valued for the purpose of the Act as on the valuation date,
namely, the last day of the previous year as defined in section 3 of the Income-tax
Act, 1961, that is, December 31 of the previous year. Necessarily, the valuation must
reflect the position as on the valuation date and if that is not practicable, as on a date
within reasonable proximity to the date of valuation. It is only this idea which is
reflected in the words "the value of which is regularly quoted" in rule 1A(1) of the
Rules. When there has been only a solitary transaction or when there have been only
isolated transactions in shares of a particular company in a stock exchange, it cannot
be said that the shares of the company are regularly quoted. Regularity of
transactions is implicit in the concept of "regularly quoted". If there were no regular
transactions in the shares of a company at a stock exchange or if the transactions
were isolated or not within reasonable proximity to the date of valuation, it cannot
be said that shares are "regularly quoted shares", and such shares must be regarded
as "unquoted shares" within the meaning of rule 1A(1) of the Rules.'



It is pertinent that the Explanation to section 50CA has imposed many
conditions apart from the share being quoted with regularity. Essentially, one
may say that the condition of the Explanation is satisfied and a share is a
quoted share if :

a) the share transactions are regular and not isolated;

b) the transactions are within reasonable proximity of the date of transfer;

c) the share price quoted is based on a recent transaction;

d) the share price is based on the transaction of normal quantity of shares
between independent buyers and sellers and is not based on an abnormal
quantity, which type of transactions do not happen normally or ordinarily.



Section 47 states that section 45 (which contains the charging provision for
capital gains), shall not apply to the transfers specified in section 47. Hence,
in the situations mentioned in section 47, the provisions of section 50CA
cannot apply. To illustrate, a transfer by way of a gift or under an irrevocable
trust or by a company to its wholly owned Indian subsidiary are not subject to
section 50CA. However, section 47(iv) does not exempt a transfer from a
subsidiary of a holding company to a co-subsidiary. Such transactions would
not be covered under section 50CA.

In case of sale consideration being less than FMV, the transferor will be taxed
under section 50CA ostensibly on the ground that he has not declared true
consideration. On the other hand, the transferee will be taxed under section
56(2)(x)(c)(B), on the ground that he has understated the purchase
consideration!



Section 56(2)(viib) provides that if a non-listed company receives
consideration which is in excess of a fair market value of the shares, then the
excess shall be treated as income of the company. Proviso to the said section
provides that the section will not apply to consideration received by a venture
capital undertaking from a venture capital company/fund or by a company
from a class of person notified by the Central Government. No similar
exception is made in section 50CA.

Rule 11UA prescribes the rule for valuation of properties under section
56(2)(vii). If the same rule is made applicable to transactions covered by
section 56(2)(x) in the hands of recipient and in the hands of transferor under
section 50CA, then the amount of income would be the same for the
transferor as well as transferee. However, if there is a difference between the
rules, then it could lead to dissimilar amounts being taxed in the hands of the
transferor as well as transferee.



Section 10(38) provides that any income arising from the transfer of a long
term capital asset, being an equity share in the company shall be exempt if the
transaction is chargeable to securities transaction tax. Now, STT is payable
upon transfer of all shares on the recognised stock exchange irrespective of
whether the share is quoted with regularity or not and whether the quotation is
based on current transaction or not. On the other hand, section 50CA provides
that it shall apply to certain shares in listed company which do not satisfy the
definition of quoted share. Thus, the ambit of exemption under section 10(38)
is wider than the scope of taxability under section 50CA. Further, section
50CA is not prefaced by a non obstante clause that it will apply
notwithstanding any provision of the Act. In the circumstances, it in respect
of a quoted share, irrespective of the computation under section 50CA, it shall
be exempt under section 10(38) once STT is paid on it.



Schedule III to Wealth-tax Act, 1957 provided for rules for determining the
value of assets. Rule 2(9) defined quoted shares as follows:

'"quoted share" or "quoted debenture", in relation to an equity share or a
preference share or, as the case may be, a debenture, means a share or
debenture quoted on any recognized stock exchange with regularity from time
to time, where the quotations of such shares or debentures are based on
current transactions made in the ordinary course of business.’

Thus, section 50CA follows the definition given in the said Wealth-tax Rules.

It is pertinent that in Rule 2(9) there was an Explanation as follows:

'Explanation.—Where any question arises whether a share or debenture is a
"quoted share" or a "quoted debenture" within the meaning of this clause, a
certificate to that effect furnished by the concerned stock exchange in the
prescribed form shall be accepted as conclusive.'



An Explanation similar to the above is not provided in section 50CA.

Section 54F allows exemption of capital gains if the net consideration in
respect of the original asset is reinvested in purchase/construction of a
residential house. A question that arises is what is the quantum of net
consideration for the purposes of section 54F? Is it equal to the declared
consideration or is it to be reckoned on the basis of the consideration deemed
under section 50CA?

A similar provision for deeming the stamp duty value as full consideration is
found in section 50C. In this context, Tribunal has consistently taken a view
that what is relevant is the declared consideration and not the deemed
consideration under section 50C. See:

a) Gyan Chand Batra v. ITO [2010] 8 taxmann.com 22 (Jaipur - Trib.)

b) Prakash Karnawat v. ITO [2011] 16 taxmann.com 357 (Jaipur - Trib.)



c) Dhanveer Singh Gambhir v. ITO [2015] 56 taxmann.com 205 (Indore -
Trib.)

d) Nand Lal Sharma v. ITO [2015] 61 taxmann.com 271 (Jaipur - Trib.)

e) Dy. CIT v. Dr. Chalasani Mallikarjuna Rao [2016] 75 taxmann.com 270
(Visakhapatnam - Trib.)

On the other hand, in Gouli Mahadevappa v. ITO [2013] 33 taxmann.com 47
(Kar.), the Court accepted the exemption under section 54 on the basis of the
consideration determined under section 50C.

Thus, the matter is not free from doubt.

It appears that the same principle as is applicable for section 54F would also
apply for section 54EC.



Courts have consistently held that shares in an unlisted company have to be
discounted for restrictions on transferability. The erstwhile Rule 1D of the
Wealth-tax Rules provided for a discount of 20% for restrictions on transfer in
an unlisted company. No such discounting is provided in rule 11UA. If the
rules under section 50CA do not provide for a discounting, it is a moot point
as to what extent the computation formula would be intra vires the Act.

Constitutional validity

In K. P. Varghese v. ITO [1981] 7 Taxman 13 (SC), the Supreme Court had to
interpret section 52(2) of the Act, which prior to its omission, read as follows:



"(2) Without prejudice to the provisions of sub-section (1), if in the opinion of the
Income-tax Officer the fair market value of a capital asset transferred by an assessee
as on the date of the transfer exceeds the full value of the consideration declared by
the assessee in respect of the transfer of such capital asset by an amount of not less
than fifteen per cent of the value so declared, the full value of the consideration for
such capital asset shall, with the previous approval of the Inspecting Assistant
Commissioner, be taken to be its fair market value on the date of its transfer:“

On a literal interpretation, the only condition for attracting the applicability of that
provision was that the fair market value of the capital asset transferred by the
assessee as on the date of the transfer exceeded the full value of the consideration
declared by the assessee in respect of the transfer by an amount of not less than 15%
of the value so declared. Once the AO was satisfied that this condition existed, he
could proceed to invoke the provision in section 52(2) and take the fair market value
of the capital asset transferred by the assessee as on the date of the transfer as
representing the full value of the consideration for the transfer of the capital asset
and compute the capital gains on that basis.



However, the Supreme Court, inter alia, observed as follows:

Moreover, if sub-section (2) is literally construed as applying even to cases
where the full value of the consideration in respect of the transfer is correctly
declared or disclosed by the assessee and there is no understatement of the
consideration, it would result in an amount being taxed which has neither
accrued to the assessee nor been received by him and which from no view
point can be rationally considered as capital gains or any other type of
income. It is a well-settled rule of interpretation that the Court should as far as
possible avoid that construction which attributes irrationality to the
Legislature. Besides, under entry 82 in List I of the Seventh Schedule to the
Constitution, which deals with "Taxes on income other than agricultural
income" and under which the Income-tax Act, has been enacted, Parliament
cannot "choose to tax as income an item which in no rational sense can be
regarded as a citizen's income or even receipt. Sub-section (2) would,
therefore, on the construction of the revenue, go outside the legislative power
of Parliament and it would not be possible to justify it even as an incidental or
ancillary provision or a provision intended to prevent evasion of tax.



The Court must obviously prefer a construction which renders the statutory
provision constitutionally valid rather than that which makes it void.

We must, therefore, hold that sub-section (2) of section 52 can be invoked
only where the consideration for the transfer has been understated by the
assessee or, in other words, the consideration actually received by the
assessee is more than what is declared or disclosed by him and the burden of
proving such understatement or concealment is on the revenue. This burden
may be discharged by the revenue by establishing facts and circumstances
from which a reasonable inference can be drawn that the assessee has not
correctly declared or disclosed the consideration received by him and there is
understatement or concealment of consideration in respect of the transfer.
Sub-section (2) has no application in case of an honest and bona fide
transaction where the consideration received by the assessee has been
correctly declared or disclosed by him, and there is no concealment or
suppression of the consideration.



On a literal reading, there is no exception for a minor deviation between FMV
calculated in the prescribed manner and the sale consideration. This is unlike
section 52(2), which provided for a margin of 15% and it applied only if the
FMV exceeded the sale consideration by 15% of the sale consideration.
Further, section 269UD in Chapter XXC of the Act provided for purchase of
immovable property at an amount equal to the amount of "apparent
consideration" as defined in the said Chapter. However, the CBDT had
accepted that the right of pre-emptive purchase had to be exercised only if the
fair market value was found to be at least 15% more than the apparent
consideration [see C. B. Gautam v. UOI [1992] 65 Taxman 440 (SC)].

Similarly, it was held in CIT v. Smt. Vimlaben Bhagwandas Patel [1979] 1
Taxman 183 (Guj.) that the entire scheme as conceived and incorporated in
Chapter XX-A of the Act postulated a basic premise that the understatement
of consideration in an instrument of transfer of sale was untruly made if it fell
short of the fair market value by 15%.



Again, for the purpose of section 50C, the Tribunal has held as follows:

Suresh C. Mehta v. ITO [2013] 35 taxmann.com 230 (Mum. - Trib.)

"The CIT(A) bound to consider the contentions of the assessee that in case of
difference of less than 15% between the value shown by the assessee and the
value estimated by the valuation officer, the benefit should be given to the
assessee and such a difference can be ignored.“

Krishna Enterprises v. Addl. CIT ITA No. 5402/Mum/2014, dated 23rd
November 2016

"… in view of the decision of co-ordinate Bench in case of Rahul
Constructions v. DCIT (Pune) (Trib.) 38 DTR 19 (2010) ITA
No.1543/Pn/2007, since the difference between the sale consideration of the
property shown by the assessee and the FMV determined by the DVO under
section 50C(2) being less than 10 per cent, AO was not justified in
substituting the value determined by the DVO for the sale consideration
disclosed by the assessee."



Rahul Constructions v. DCIT ITA No. 1543/Pn/2007, dated 12th January
2010:

"Since in the instant case such difference is less than 10 per cent and
considering the fact that valuation is always a matter of estimation where
some degree of difference is bound to occur, we are of the considered opinion
that the AO in the instant case is not justified in substituting the sale
consideration at Rs. 20,55,000 as against the actual sale consideration of Rs.
19,00,000 disclosed by the assessee. We, therefore, set aside the order of the
CIT(A) and direct the AO to take Rs. 19,00,000 only as the sale consideration
of the property."



Smt. Sita Bai Khetan v. ITO ITA No. 826/JP/2013, dated 27th July 2016

"In the instant case, the difference between the valuation adopted by the
Stamp Valuation Authority and declared by the assessee is less than 10%.
Therefore, respectfully following the decision of the Hon'ble Coordinate
Bench, we hereby direct the AO to adopt the value as declared by the
assessee.“

For purpose of section 69, if difference in valuation is less than 15% than the
difference is to be considered as a bona fide difference and valuation as
determined by assessee is to be accepted [Bimla Singh v. CIT [2009] 308 ITR
71 (Pat.)].



On the other hand, the Tribunal has held that since no tolerance band is
prescribed in section 50C, stamp duty value will be taken as full value of
consideration, even if difference in stamp duty value and stated sale
consideration is marginal [Heilgers Development & Construction Co. (P.) Ltd.
v. Dy. CIT [2013] 32 taxmann.com 147 (Kol. - Trib.)].

Also see:

a) Ashok Manikrao Khopade v. ACIT ITA No. 224/PN/2011 dt. 9th August,
2012

b) Krishna Enterprises v. Addl. CIT ITA No. 5402/Mum/2014, dt. 23rd
November, 2016



In the above connection, the observations of the Supreme Court in K. P. Varghese (supra) are apposite.

But the question then arises why has Parliament introduced the first condition as a prerequisite for the
applicability of sub-section (2)? Why has Parliament provided that in order to attract the applicability of sub-
section (2), the fair market value of the capital asset as on the date of the transfer should exceed by 15 per cent
or more the full of the consideration for the transfer declared by the assessee? The answer is obvious. The object
of imposing the condition of difference of 15 per cent or more between the fair market value of the capital asset
and the consideration declared in respect of the transfer clearly is to save the assessee from the rigour of sub-
section (2) in marginal cases where difference in subjective valuation by different individuals may result in an
apparent disparity between the fair market value and the declared consideration. It is a well-known fact borne
out by practical experience that the determination of fair market value of a capital asset is generally a matter of
estimate based to some extent on guess work and despite the utmost bona fides, the estimate of the fair market
value is bound to vary from individual to individual. It is obvious that if the restrictive condition of difference of
15 per cent or more between the fair market value of the capital asset as on the date of the transfer and the
consideration declared in respect of the transfer were not provided in sub-section (2), many marginal cases
would, having regard to the possibility of difference of opinion in subjective assessment of the fair market value,
fall within the mischief of that sub-section and the statutory measure enacted in that sub-section for determining
the consideration actually received by the assessee would be applicable in all its rigour in such cases. This
condition of 15 per cent or more difference is merely intended to be a safeguard against undue hardship which
would be occasioned to the assessee if the inflexible rule of the thumb enacted in sub-section (2) were applied in
marginal cases and it has nothing to do with the question of burden of proof, for the burden of establishing that
there is understatement of the consideration in respect of the transfer always rests on the revenue. The postulate
underlying sub-section (2) is that the difference between one honest valuation and another may range up to 15
per cent and that constitutes the class of marginal cases which are taken out of the purview of sub-section (2) in
order to avoid hardship to the assessee.



It is a moot point as to whether section 50CA can be automatically invoked in
all cases of difference or it cannot apply in the cases mentioned by the
Supreme Court. Further, if the rules prescribe an artificial method, it is
unclear as to whether it would be valid in all circumstances. Again, different
methods of valuation are applicable to different types of companies. If
different types of methods for different types of companies are not prescribed,
it is unclear as to whether the Rules would be valid in all circumstances.



Exemption under section 54EC [Section 54EC]

Section 54EC provides that capital gain to the extent of Rs. 50 lakhs arising
from the transfer of a long-term capital asset shall be exempt if the assessee
invests the whole or any part of capital gains in certain specified bonds,
within the specified time. Investment in bonds issued by the National
Highways Authority of India or by the Rural Electrification Corporation
Limited are eligible for exemption under this section.

Section 54EC has been amended with effect from assessment year 2018-19 to
provide that investment in any other bond notified by the Central Government
in this behalf shall also be eligible for exemption.



Shifting base year from 1981 to 2001 for computation of capital gains
[Section 55/48]

Section 48 provides that for computation of capital gains, an assessee shall be
allowed deduction for cost of acquisition of the asset and also cost of
improvement, if any. Hitherto, section 55 provided that for computing capital
gains in respect of an asset acquired before 1-4-1981, the assessee was
allowed an option to take either the fair market value of the asset as on 1-4-
1981 or the actual cost of the asset as cost of acquisition. The assessee was
also allowed to claim deduction for cost of improvement, if any, incurred
after 1-4-1981.

Section 55 has been amended with effect from assessment year 2018-19 to
provide that the cost of acquisition of an asset acquired before 1-4-2001 shall
be allowed to be taken as fair market value as on 1-4-2001 and the cost of
improvement shall include only those capital expenses which are incurred
after 1-4-2001.



Consequential amendment is also made in section 48 so as to align the
provisions relating to cost inflation index to the said base year of 1-4-2001
instead of 1-4-1981.

The Explanatory Memorandum states that the object of the amendment is as
follows:

"As the base year for computation of capital gains has become more than
three decades old, assessees are facing genuine difficulties in computing
the capital gains in respect of a capital asset, especially immovable
property acquired before 01.04.1981 due to non-availability of relevant
information for computation of fair market value of such asset as on
01.04.1981."



Illustration

(Rs. in lakhs)

(a) Year of acquisition of an asset (say) 1978-79

(b) Cost of acquisition (say) 5

(c) Value on 1st April 1981 6

(d) Value on 1st April 2001 30

(e) The cost inflation index (CII) for 1981-82 100

(f) CII for 2001-02 (say) 426

(g) CII for financial year 2017-18 (say) 1200

(h) Indexed cost of acquisition

(i) before amendment [(c) x (g)/(e)] 72

(ii) after amendment [(d) x (g)/(f)] 84.51



In case of gold and silver, the change in base rate may not be beneficial to the
assessee as shown below:

(in Rs.)

Gold Silver

(a) Value per 10 gms. of gold/1 kg. of silver on

(i) 01-04-1981 1670 2715

(ii) 01-04-2001 4085 7180

(b) FMV as on 1-4-1981 (say) 50,000 50,000

(c) FMV as on 1-4-2001 [on the basis of rates in (a) above] 122305 132228

(d) CII for 1981-82 100 100

(e) CII for 2001-02 426 426

(f) CII for 2017-18 (say) 1200 1200

(g) Indexed cost of acquisition

(i) before amendment [(b) x (f)/(d)] 6,00,000 6,00,000

(ii) after amendment [(c) x (f)/(e)] 3,44,521 3,72,473



Thus, in case of gold and silver, the shift in base year for indexation would
reduce the indexed cost of acquisition.

The assessee has an option to substitute the FMV as on 1-4-2001 for cost of
acquisition; it is not mandatory for him to do so.



Clarification regarding applicability of section 112 [Section 112]

Section 50 of the Finance Act, 2016 amended the provisions of section
112(1)(c) to provide concessional rate of taxation of 10% for long-term
capital gains arising from the transfer of unlisted securities in case of non-
resident.

Section 150 of the Finance Act, 2017 has amended section 50 of the Finance
Act, 2016 so as to provide that the effective date of amendment made to
section 112(1)(c)(iii) vide Finance Act, 2016 shall be 1-4-2013 instead of 1-4-
2017.



The rationale for the amendment has been explained in the Explanatory
Memorandum to the provisions of the Finance Bill as follows:

"There was an uncertainty as to whether the provision of section
112(1)(c)(iii) is applicable to the transfer of share of a private company.
Finance Act, 2016 amended section 112(1)(c) to clarify that the share of
company in which public are not substantially interested shall also be
chargeable to tax at the rate of ten per cent with effect from 1st April,
2017. As the concessional rate was provided with effect from 1st April,
2013, there was uncertainty about the applicability of the amendment to
the intervening period.

With a view to clarify that the amendment made by Finance Act, 2016
shall also apply to the period from 1st April, 2013 to 31st March, 2017, it
is proposed to amend section 50 of the Finance Act, 2016 so as to provide
that the effective date of amendment made to section 112(1)(c)(iii) vide
Finance Act, 2016 shall be 1-4-2013 instead of 1-4-2017."


